INTRODUCTION
In November 2002, the British Parliament passed new legislation reforming its asylum system. The Nationality, Immigration and Asylum Act of 2002 is only the latest in a series of recent attempts to respond to domestic political pressures created largely by the rising number of asylum-seekers in the United Kingdom. In addition to domestic pressures, the United Kingdom is finding itself increasingly implicated in European developments. As an island nation, the UK historically had a high degree of autonomy to set its immigration and asylum policies. insulated from the pressures felt by Europe during times of refugee crisis. As the UK became increasingly engaged in the process of Europeanization in the 1990s, however, this autonomy began to diminish. While debating the most recent reform to the British asylum system, the government had to contend with the prospect of literally thousands of asylum-seekers in the Sangatte refugee camp in France, poised at the gates of the Eurotunnel, waiting to cross the English Channel to apply for asylum in the United Kingdom. Sangatte in many ways symbolized the enormous number and diverse sources of new restrictionist pressures bearing upon UK asylum policy.
Such pressures, however, have simultaneously contended with the increasing commitment to the protection of human rights within the United Kingdom and across Europe. The commitment to human rights creates countervailing pressures to expand asylum protections even while many aspects of domestic politics call for their restriction. One indication of how such pressures have come to light in the UK was the British Parliament's passage of the Human Rights Act in 1998. This Act incorporated into domestic law the European Convention on Human Rights (ECHR), which contains several rights relevant to asylum-seekers. The Act and the enthusiastic embrace of the ECHR by British courts show how expansionist pressures are also being felt in UK asylum policy.
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Analysis of asylum policy in the United Kingdom thus requires examination of the complex interaction between domestic and international pressures, between legislative and judicial action, and between expansionism and restrictionism. In Part I, this paper considers the history of asylum in the UK through the 1990s, looking at the changes that occurred over the 20 th century, and the international legal obligations at the core of the UK's asylum policy. The paper specifically addresses Britain's new commitments to European Union asylum policies, and the ways in which Britain's overall relationship with the EU affects Britain's domestic asylum policy. In Part II, the paper examines the two most significant recent changes in UK asylum law, namely the passage of the Nationality, Immigration and Asylum Act of 2002, and the passage and implementation of the Human Rights Act in 1998. Finally, in Part III, the paper situates each of these major developments in the wider context of the various forces for expansion and restriction, in the UK and Europe. The paper concludes by examining the balance that may be struck as these forces interact.
I. ASYLUM LAW IN THE UNITED KINGDOM

A. Historical Overview
The United Kingdom's experience with refugees goes back as far as 16 th century England, when gypsies arrived having fled persecution as far away as the Balkans and Northern India.! The dawn of the 20 th century found large numbers of Jews fleeing pogroms in Russia; these refugees provoked widespread social concerns about threats to domestic labor, housing shortages and a rise in crime? The British parliament responded with the 1905 Aliens Act, recognizing the rights of political and religious refugees. 3 In the mid-1930's, a wave ofrefugees fleeing Nazi Germany began to arrive, again provoking concerns that bordered on xenophobia and whose echoes can be heard in today's debates. 4 Popular anti-Semitism was mirrored in Britain's immigration laws, which were actually tightened in the final days before the start of World War 11.5
After World War II, the next waves of refugees came from Eastern Europe. An estimated 250,000 Polish refugees, and 50,000 other refugees from Eastern Europe arrived in the United Kingdom in the 1940's and 50'S.6 17,000 Hungarians arrived following the crushed 1956 Hungarian antiCommunist uprising. Unlike later waves of refugees, those fleeing Communism found ready welcome because they most closely matched the public's perception of what a refugee was -the Refugee Convention definition of refugee having been set up at least partially to encompass those persecuted under Communism. 7 Starting in the 1960's, refugees arrived primarily from developing countries, particularly countries that were members of the British Commonwealth. During this period, the British Parliament made efforts to grapple with questions of citizenship and the right of Commonwealth citizens to emigrate to the United Kingdom, seldom invoking the concept of asylum. s In 1962, the Commonwealth Immigrants Act introduced the first, light controls on the movement of Commonwealth citizens, requiring passports to travel and introducing punishments for such actions as producing false documents or staying beyond a permitted date. 9 Events in East Africa soon forced a re-evaluation of this Act.
In the 1960's, restrictive anti-Asian legislation in East Africa prompted a large wave of immigrants to come to the United Kingdom. 10 These immigrants -predominantly of Indian origin -were citizens of the British Commonwealth, and the first of these waves were free from immigration controls as a result of this citizenship. In 1968, however, the Parliament passed the Commonwealth Immigrants Act, restricting the rights of commonwealth immigrants to travel freely to Britain. II This policy was sorely tested during the Ugandan Asians crisis of 1972, when Ugandan President Idi Amin overnight decided to expel the substantial community of Asians living in Uganda, many of whom were second and third-generation residents of Uganda. The United Kingdom did its utmost to ensure that this overnight class of refugees dispersed to other Commonwealth countries, but ultimately accepted 27,000 of the 50,000 refugees. 12 The British Parliament passed the 1971 Immigration Act, responding to the ongoing Asian refugee crisis through the lens of citizenship. The Act confined lawful residence to British citizens, and certain Commonwealth citizens,13 and established the basic administrative and appeals procedures surrounding immigration.
14 It was accompanied by a series of Immigration Rules, wherein the government gave broad discretion to immigration officers to determine who did and did not fit the definition of a refugee under the 7. SHAH, supra note I, at 60. 8. SHAH, supra note I, at 74-77. Asylum guidelines were not part of published pulicies, but were instead communicated to immigration officers by unpublished directives. [Vol. 18:395
Refugee Convention and 1967 Protocol. 15 The 1971 Act was amended in 1976 by the Race Relations Act, which created an exception to a general principle of non-discrimination, permitting discrimination with respect to ethnicity and nationality in the field of immigration. 16 These Acts remained in place until the series of reforms in the 1990s, discussed in Section B, infra.
The origin and number of refugees arriving in the United Kingdom has changed dramatically over the past several decades, as the "push" factors from around the world have changed. In the 1970's and 1980's, the UK received a steady flow of refugees from Vietnam and from Sri Lanka.
17 Sri Lankan refugees have continued to seek asylum in the UK, but by 1985 the number of refugees from the Middle East, Africa and Central Europe overtook the number of refugees arriving from Asia.
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These changes occurred in response to various international conflicts and civil wars. In 1992, at the height of the Balkans war, there was a peak in applications from the former Yugoslavia (the Federal Republic of Yugoslavia is still among the top 10 applicant nationalities as of 2002) . In 2000 and 2001, almost 15,000 refugees from Afghanistan sought asylum in the UK, more than 5000 of whom were granted exceptional leave to remain in 2001.
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Following the increasing persecution of white farmers and general political repression in Zimbabwe in 2000 and 2001, more than 3000 Zimbabweans turned to the UK for asylum?O In 2002, the main sources of refugees in the UK were Iraq, Afghanistan, Somalia and Zimbabwe; these four countries comprise roughly 40% of the total applications for asylum from around the world.
21
Even more striking than the changing origins of asylum-seekers, however, is the dramatic increase in numbers of asylum applications. From 1950 to 1980, approximately 159,000 refugees sought asylum in the UK?2 Ofthese, only 40,000 were individual applicants; the others were members of groups welcomed by the UK government (such as Polish and Hungarian refugees, Chileans fleeing Pinochet, etc). In the 1980s there was a slow increase in the numbers of individual applicants and then, as is reflected in the chart below, the numbers increased exponentially in the 1990s.
Thus, the UK went from 40,000 applications over 30 years, to roughly 40,000 applications annually (1992 through 1998) to more than lOO,OOO in 2002) , Exceptional Leave to Remain (ELR) -a humanitarian category extending temporary status to many persons not covered by the Refugee Convention, but for whom return would be dangerous -has been used quite broadly.23 For example, during the Balkans war in 1992, only 5% of asylum applicants were granted asylum, but 63% of the applicants were granted ELR.24 By 2002, when there was no single humanitarian crisis creating the disproportionate share of applications, the difference between the two rates was much smaller; 11 % of applicants were granted refugee status, compared to 20% who were granted ELR.
This increase in numbers has been accompanied by an inability to deport those who receive neither refugee status nor ELR. A total of 10,785 applicants and their dependants were removed from the UK in 2001, and another 5000 were removed in the first half of 2002. 25 Although these are some of the fastest rates of removal on record, they fall far short of the numbers that the British government would like to see. 26 The British Home Secretary, David Blunkett, set a target of 30,000 removals a year and had to 23 [Vol. 18:395 acknowledge in September 2002 that this target was "overambitious.,,27 This inability to remove is thus creating a system where even failed applicants know that they can quite likely remain in the UK, adding to the government's rising sense of pressure at the scale of their asylum problems. 28 Finally, it should be noted that some percentage of those applying for asylum in the UK are economic migrants, not refugees?9 Currently under British law, there are very few ways for migrants to establish a legal presence in the UK other than as a refugee. In January 2002, the UK launched a pilot highly-skilled migrant worker program, designed to give work permits to migrants with high educational qualifications and significant professional work experience, without requiring them to have UK employment already secured. 30 Other options for managed employment-based migration are under consideration by the Home Office?1 While those are pending, however, some undetermined number of migrants are attempting to enter the UK under the aegis of its asylum program. As will be noted below, this has fueled tremendous criticisms of "bogus" asylum-seekers and of the asylum system itself. 32
B. UK Asylum Law and Policy
International Law Obligations
The United Kingdom is a party to the 1951 Convention on the Status of Refugees 33 ("Refugee Convention") and its 1967 Protocols. Article I of the Refugee Convention defines a refugee as a person who "owing to a wellfounded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the 27 country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country.,,34 Article 33 of the Refugee Convention establishes the international legal principle of non-refoulement, prohibiting the return of these persons to the countries where their "life or freedom would be threatened" on account of one of the categories protected under Article 1. 35 The Refugee Convention recognizes only two exceptions to non-refoulement: where there would be a threat to public security, or where someone who otherwise met the definition of refugee had been convicted of a particularly serious crime. 36 The broadness of much of this Convention language means that interpretation of Convention obligations have been effectively left to the individual states party to the Convention, resulting in a wide divergence of interpretations across states.
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The UK is also a party to the International Covenant on Civil and Political Rights 38 (ICCPR), but with a reservation keeping for itself powers over immigration. The ICCPR articulates a number of rights -including freedom from imprisonment, right to trial, and family rights -that are relevant to many asylum-seekers.
39 The UK's commitments under the European Convention for Human Rights encompass many of these rights, as will be discussed in greater detail in section II(B), infra.
European Obligations: Law and Politics
The European Union (EU) has developed a number of instruments and policies over the past decade relating to asylum, many of which influence the debates and the reality of asylum in the UK. The earliest were the Schengen 40 and Dublin Conventions,41 both agreed upon in 1990. The United Kingdom opted out of the Schengen Convention, which focused on strengthening EU external borders and easing internal border controls. The UK opted out because it believed that as an island nation, it could control immigration flows at its borders better than other countries in the EU, on whom the UK would otherwise depend. The Dublin Convention entered into force in 1997 and set forth procedures to determine where different asylum claims should be heard in Europe. 44 Although the UK is a party to this Convention, it has not passed implementing legislation, which means that the Convention cannot be referred to in a legal challenge to a government action. 45 Because the Convention has nonetheless shaped numerous aspects of government policy, its objectives and implementation are still highly relevant to a discussion of UK asylum policy. The Convention had two stated objectives: the parties wanted first to prevent refoulement of genuine asylum-seekers, and second to stop shuffling asylum-seekers from state to state before anyone state assumed responsibility to process their claim (the so-called "refugees in orbit" problem).46 The Convention promulgated a series of criteria to assign state responsibility.47 For most applicants, these criteria essentially established a principle of "first opportunity to make a claim," i.e. a requirement to bring the claim in the first safe country through which they passed. 48 This principle has failed to meet the Convention's two objectives. 49 States are not transferring cases more than they did prior to enactment of the Convention, and the length of time that asylum-seekers await a state's decision to process their claim has not decreased. 50 The Convention has also failed from the perspective of asylum-seekers. First, the principle reduces their ability to choose where to seek asylum, a decision that is often made based on important considerations like language, presence of family members other than spouse or child, possibility of feeling integrated into the society, and so forth. sl Second, it exposes asylum-seekers· to the disparities in asylum law across states party to the Convention, disparities that may mean the difference between refoulement and asylum for many asylum-seekers. s2 Finally, Article 3(5) of the Convention permits the removal of asylum-seekers to non-EU "safe third countries."S3 As different states within the EU have different interpretations of what might constitute a "safe third country," the Dublin Convention effectively erodes the protections extended to asylum-seekers under the Refugee Convention.
Foreseeing that the Dublin Convention would not solve Europe's asylum problems, the European Union concluded the Treaty of Amsterdam ("Amsterdam") in 1997. Amsterdam communitarized asylum and immigration, meaning that parties were required to develop and abide by community-wide policies on these areas. S4 The United Kingdom and the Republic of Ireland again opted out of this treaty. S5 The UK strongly opposed communitarization because it feared that common policies would eventually be applied to the UK, as had happened with other policy issues. 56 Having failed to prevent the communitarization, the Blair government secured a binding guarantee that UK would always be able to control its own frontiers. 57
Despite opting out of both Schengen and Amsterdam, the UK has stayed engaged with Europe on the development of asylum policy. The reasons for this are intimately connected with the broader domestic political question of the extent to which the UK should be engaged in the European Union. Until 1997, the UK firmly resisted Europeanization. Prime Ministers Thatcher and Major both successfully inveighed against the "conspiracy to rob Britain of its history and its democracy.,,58 A movement of "Euro-skeptics" (largely aligned with the Conservative party) successfully shaped the debate as one in which Britain's very sovereignty was at stake. 59 The Euro-skeptic view was set 'back by the election of the Labor government of Prime Minister Tony Blair in 1997. Since 1997, there has been an increasing governmental willingness to engage with Europe on many issues, particularly on issues of 54. Specifically, Amsterdam moved these issues from the inter-governmental "third pillar" of the EU governance framework. to the supranational "first pillar." which requires member states to develop and abide by community-wide asylum policies. See The recent EU summit in Seville shows both the ongoing UK engagement with European policies, and the way that these "Europe" debates play out in UK domestic politics. In an effort to show that the UK could set some of the terms in the European immigration debate, the Blair government put forward a restrictive proposal on illegal immigration which would condition the receipt of development aid upon efforts to cooperate with policies stemming the flow of illegal immigration. 63 The severity of this proposal was designed to sell the government's broader EU policy to Euro-skeptics,64 at the price of alienating members of Mr. Blair's own government. 65 When the proposal was resoundingly defeated at the Summit, however,66 this defeat caused Conservatives in the UK to assert that Blair's vision of changing the European debates to the UK's advantage was "shallow spin ... For all your talk of leading in Europe and winning the argument, you have once again lost the argument and been left behind.,,67 The broad implication of this failed Seville initiative is that the Blair government appears willing to use asylum policy as a point of leverage to accomplish other policy objectives.
Domestic Statutes
Asylum law in the United Kingdom is currently in a state of flux, with four major attempts to reform the law in the past ten years, including the recent passage of the 2002 The existence of a large caseload of asylum applications prompted Parliament in 1993 to pass an Asylum and Immigration Appeals Act. 69 The Act incorporated the Refugee Convention into British law. 70 The Act also incorporated the safe third country principle into UK law/I introduced carrier sanctions,72 and -responding to the growing backlog in cases -set forth principles for fast-track appeals. Prior to this act, all appeals were heard in a basic two-tiered system that had been set up in 1969; under this structure, there was first a set of claim adjudicators who were separate from the immigration administration, and then an appeal body known as the Immigration Appeal Tribunal. 73 In the new system established by the 1993 Act, asylum-seekers were now divided into two tracks; those considered to have made claims "without foundation" would receive a truncated appeals process, while other claims would go through the long-established two-tiered process.
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The 1996 Asylum and Immigration Act fine-tuned and entrenched the principle of fast-track appeals, applying the truncated appeals process to more categories of asylum-seekers. 75 The Act included a "white list" of safe countries of origin; applicants from these countries were presumed to have "manifestly unfounded" cases, and could therefore be placed in the fast-track procedure.
76 Under this Act, safe countries included India, a country that had been found unsafe in a recent European Court of Human Rights case, Chahal. 77 The basic criteria for determining whether an origin country was safe were (1) that there be no general, serious risk of persecution, (2) that there be large numbers of asylum-applicants from that country, and (3) that many of their claims would prove to be unfounded.
78 As with earlier legislative reforms, these changes responded to the increasing pressure on the 69. SHAH, supra note I, at 179. 70. Asylum and Immigration Appeals Act, 1993, § 2 (Eng.) (asserting that "nothing in the immigration rule ... shall lay down any practice which would be contrary to the [ [Vol. 18:395 asylum system in the UK, and were seen as a way to more expeditiously resolve claims.79 The "white list" approach was abandoned with the 1999 Immigration and Asylum Act.
The sweeping Immigration and Asylum Act of 1999 responded to the increasing backlog of pending asylum claims, and included important policy and procedural changes. 8o The most significant of these was the decision to distinguish between citizens and non-citizens in the provision of social welfare. The Act established a voucher system for financial support while asylum claims were pending, a system that asylum advocates described as "humiliating.,,81 Another major policy change was the decision to promote dispersal, housing asylum-seekers at government expense in dispersed private accommodations so as to relieve pressure on cities targeted by many asylum-seekers. 82 The Act also toughened the series of penalties related to carrier's liability, some of which would later be invalidated by the courtS. 83 Procedurally, the Act created a new right to appeal public benefits decisions to a special adjudicator, but only once; the decision reached by the special adjudicator was to be fina1. 84 The Act also included measures to ensure that those who represented asylum-seekers were competent, in the interests of providing asylum-seekers with the fullest opportunity to be heard .85
The Act also maintained some troubling limits on appeal. The Home Secretary maintained the power to certify that an appeal was just being made to stall for time, or that human rights concerns about a "safe third country" were "manifestly unfounded," thereby terminating the asylum-seekers right to further appeal.
R6 Moreover, fast-tracked claims could only be heard by adjudicators, the quality of whose decisions tends not to match the quality of the higher body, the Immigration Appeal Tribunal. 87
The 1999 Act can be seen as part of a larger governmental policy to deter asylum-seeking. 88 Home Secretary David Blunkett began to pursue a multiprong strategy under the 1999 Act, which included the use of "accommoda- tion centers, .. 89 fast-tracking applications,90 and removing work privileges for asylum-seekers. 91 One controversial effort to deter asylum-seekers was the video-taping of 48 failed Roma asylum-seekers as they were deported; the videotape was to be shown on Czech television to deter other Roma from seeking asylum in the UK. 92 Given the fact that many asylum-seekers do not leave their homes intending to come specifically to the United Kingdom,93 it is unclear how effective such tactics will be, but the Government's commitment to deterrence policies and practices has not wavered.
II. RECENT CHANGES TO UK ASYLUM LAW
In the context of all the above changes and pressures, domestic and European alike, the Blair government introduced a bill in 2002 that would introduce new restrictions into the asylum system and reform immigration and nationality law. At the same time, the British courts have become increasingly active in protecting the rights of asylum-seekers in the UK, following the passage of the 1998 Human Rights Act. This section examines these competing trends, turning first to the 2002 Nationality, Immigration and Asylum Act and then to the body of case law that has developed since the Human Rights Act took effect.
A. Secure Borders, Safe Haven: The 2002 Nationality, Immigration and Asylum Act
In February 2002, the Blair government issued a White Paper entitled Secure Borders, Safe Haven. 94 This paper spelled out the government's priorities for, among other things, reform of the asylum system in the United Kingdom. Although the title implies a balancing of security interests and refugee protection obligations, Secure Borders proposed to move the UK in a more restrictive direction. Secure Borders suggested replacing the 1999 Act's dispersal policy with greater use of detention, and replacing the voucher system with a cash system accompanied by tight controls on asylum-seekers, 89 [Vol. 18:395 with a view to facilitating their ultimate deportation.
95 Secure Borders also emphasized the problems of "asylum shopping" and immigration abuse, while largely ignoring the reasons for which many asylum-seekers leave their countries of origin and because of which many of the asylum-seekers meritand eventually gain -protection under the Refugee Convention.
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A bill based closely on Secure Borders, Safe Haven was introduced in Parliament on April 12, 2002. 97 With modest amendments, the bill was adopted as the Nationality, Immigration and Asylum Act on November 8, 2002. 98 Home Secretary Blunkett hailed the Act as the most significant reform of immigration and asylum in decades. 99 Two central provisions of the Act indicate that the Blair government's response to the vastly increased numbers of asylum applications, and to the political unpopUlarity of asylum, is to move toward greater restrictionism. First, the Act adopts a three-tiered system of arrival, accommodation and removal centers, to replace the current dispersal system. Two accommodation centers exist already, and have been used increasingly since October 2001; they have security systems equivalent to mid-level prisons.
IOO The Government has justified the shift to using detention centers by highlighting the flight-risk posed by asylum-seekers, many of whom abscond once they arrive. 101 The proposal to build many more of these centers has been enormously controversial. Asylum advocates oppose the ghetto-ization of asylum-seekers,I02 while residents of rural areas oppose the plans to locate the accommodation centers in rural areas. l03 To secure the approval of the House of Lords, Blunkett had to make compromises to ensure that at least some of the planned centers would be constructed in urban areas, not rural areas as originally envisioned. 104 A separate question is whether the centers will be effective; if all centers are built, they could house a maximum of 4,000 people at a time, when the UK receives between twenty and twenty- five times that number of asylum-applicants each year. Beyond criticisms of the potential ineffectiveness of these centers, there are also human rights concerns with the centers. Children will be educated in these centers, not in local schools, which suggests a return to a discredited "separate but equal" philosophy of education. 105 The second set of provisions in the Act concerns appeals. The Act articulates a new appeals process for asylum-seekers, with an emphasis on speedy determination of appeals. One controversial aspect of this portion of the Act is the ability to send asylum-seekers to a safe third-country without an appeal; 106 moreover, there is a rebuttable presumption in the Act that the ten countries poised to join the EU under enlargement are safe third-countries. 107 Applicants making clearly unfounded claims will have no right to appeal in-country. 108 These changes have been made to advance the Government's goal of a "fair and effective" appeals system that prevents the system being undermined by "meritless applications." 109 The modest privileges extended in the Act, such as increased financial support for voluntary return, and promotion of refugee integration, fail to balance the restrictiveness of the two policies detailed above. Other restrictive provisions also litter the Act, such as the removal of social support for asylum-seekers who cannot prove that they applied for asylum "as soon as reasonably practicable" after their arrival in the UK.110 The National Asylum Support Service (NASS) indicates that this may affect approximately 100 cases daily. III The Government earlier announced that it would end its presumption that all destitute asylum-seekers would receive NASS support.
112
Not all of the new policies may be fully or immediately implemented, however, because of three obstacles. First, many of the provisions, including ones related to the controversial detention centers, need to be made via ministerial orders; given the political potency of the detention centers, such orders are likely to generate tremendous opposition and ministers will thus be cautious and slow in promulgating the orders. I 13 Second, in October 2002, the Parliament's Joint Committee on Human Rights identified several places where the bill possibly breached human rights; these provisions are likely to face judicial challenges. 114 The Committee's report urged the Parliament to "improve the safeguards for these rights, including the rights to freedom from inhuman or degrading treatment, to liberty, to respect for private and family life, to adequate housing, food and clothing, and to appropriate protection and humanitarian assistance for children seeking asylum.,,115 Third, as will be discussed in greater detail below, the judicial system has shown itself willing to use judicial review to question and re-interpret statutory provisions that conflict with the European Convention on Human Rights. I 16
B. Policy Developments and Legislative Proposals in 2003
Only one year after the National Immigration and Asylum Act received royal assent, the Blair government introduced a new Asylum and Immigration bill that seeks to remove a critical layer from the appeals structure. The bill proposes the elimination of the Immigration Appeal Tribunal, which is the second-tier tribunal in the asylum adjudication system. 1I7 Because this tribunal over-turns roughly one-fifth of the lower tribunal's decisions in asylum cases,118 the measure would constitute a serious attack on thc effectiveness and fairness of the asylum adjudication system. The Blair government also instituted or considered numerous other measures in 2003 . First, the government ran a pilot project to assess the fast-track detention system at the Harmondsworth Detention Centre in London. Without evaluating whether the process worked, the government decided to continue fast-tracking. 119 Although the government's Chief Inspector of Prisons determined that this facility was unsafe, at least in part because of the "constant flux" of people being detained there,I2O the Home Office an- nounced plans to expand use of the facility. 121 Second, the government made an ultimately unsuccessful proposal to the European Union to consider U.K asylum cases in "transit processing centers" located outside the European Union. 122 Amnesty International criticized this proposal because it would shift "asylum seekers to zones outside the EU where refugee protection would be weak and unclear.,,123 Bearing in mind this constantly shifting sea of new initiatives and reforms, this paper now considers the potentially stabilizing and moderating influence of the British judiciary.
C. The Judiciary and Implementation of the Human Rights Act
The British courts have a tradition of judicial activism in the development and interpretation of asylum law. 124 Even prior to the passage of the Human Rights Act, the courts were willing to assert the rights of asylum-seekers in the legal system. 125 Substantively, the decision in Shah/Islam (acknowledging that women can constitute a social group that deserves protection under the Refugee Convention) expanded the categories of asylum-seekers who could receive protection in the UK 126 Procedurally, in 1987, the House of Lords opinion wrote in Bugdaycay that "when an administrative decision under challenge is said to be one which may put the applicant's life at risk, the basis ofthe decision must surely call for the most anxious scrutiny.,,127 In another case, Joint Council for the Welfare of Immigrants, 128 the Court found that a policy denying benefits to asylum-seekers put genuine asylum-seekers in the untenable position of choosing between being destitute while their claims were pending, and returning to countries where they could face persecution; this was found to violate the asylum-seekers' right of access to the legal process under the 1993 Asylum Act. Earlier ( it is interesting to note that in the opinion of LJ Brown, perhaps the state could rethink its policy by examining the success other countries had with voucher schemes; this scheme was later introduced and much criticized by asylum-advocates).
The courts . . . stepped in to breach the gap that was opening up between the instrumental pragmatism of the government and the principles upon which a humane refugee regime should operate. In practice, the political struggle over the basic terms of asylum policy shifted into the courts. 129
This movement to protect human rights has been greatly fortified by the 1998 Human Rights Act.
The Human Rights Act
The Human Rights Act of 1998 (HRA) incorporated the European Convention on Human Rights (ECHR) into domestic law, strengthening British commitment to many of the rights relevant to refugees. 130 The ECHR most effectively complements the Refugee Convention through Article 3, which provides that "no one shall be subjected to torture or to inhuman or degrading treatment or punishment.,,131 The European Court of Human Rights, a judicial body in Strasbourg created to adjudicate disputes under the ECHR, has interpreted this article to mean that a state violates the ECHR when it expels an asylum-seeker who "face[s] a real risk of being subjected to torture or to inhuman or degrading treatment or punishment in the country to which he [is] returned.,,132 Unlike the non-refoulement provision of the Refugee Convention, however, the language of this Article 3 prohibition is absolute, making no exceptions for national security or criminal convictions. 133 European Court interpretations have tried to limit the usefulness of Article 3 for asylum-seekers by imposing a highly individualized burden of proof,134 but this effort says less about the content of Article 3 than it does about the Court's wish that asylum-seekers rely primarily on national systems for protection, and its concern that the Court not become a "surrogate" for national decision-making regarding asylum and immigration. 135 The ECHR has three additional provisions relevant to asylum-seekers. Article 5 defines a right to liberty and security, which asserts that an individual put in detention must be promptly brought before the relevant authorities, and "his release ordered if the detention is not lawful.,,136 The Article specifically states that the right to liberty may be deprived for persons 129 "effecting an unauthorized entry into the country" or persons facing deportation actions. 137 Article 6 articulates the right to a fair trial,138 and has been used to overturn convictions made under the UK's carrier sanctions laws. 139 Article 8 defines the "right to respect for family and private life.,,140 The enumerated exceptions to this right are what is necessary for "national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others." Article 8 has been used in challenges to deportation of asylum-seekers where those deportations would negatively affect family life; the European Court for Human Rights has interpreted that under Article 8, "deportation must be justified as a proportionate response to a pressing social need in a state.'d41 Most of the caselaw arising under Article 8 involves "integrated aliens," i.e. aliens with substantial ties to their community, and it is unclear if the law will be applied more broadly.142 The rising number of cases brought under this article, however, suggest the real potential for providing individual remedies under the ECHR.
A significant limitation of the Human Rights Act is that it only indirectly incorporated the ECHR, meaning that Convention rights -like common law -will be vulnerable to any legislation seeking to directly over-ride those rights. 143 Another effect of the indirect incorporation is that the HRA does not incorporate the jurisprudence of the European Court of Human Rights in Strasbourg. 144 Finally, even with the HRA, the judiciary is unable to overturn legislation that is incompatible with the ECHR; it can only make a "Declaration of Incompatibility," 145 and report it to Parliament. ,,146
Furthermore, the Human Rights Act does not incorporate Article 13 of the ECHR. Article 13 states that "[e]veryone whose rights and freedoms as set forth in this Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity." The British government thought the inclusion of this article would be redundant to the remedy section of the HRA.147 [Vol. 18:395
Judicial Implementation of the Human Rights Act and Judicial Expansionism
Notwithstanding these limitations, the British courts have embraced human rights concepts in their decisions since the passage of the HRA in 1998. The Courts have used human rights language to extend protection based on gender claims, 148 to reduce the likelihood of deportation under ECHR Article 8,149 and to overturn certain carrier provisions aimed at reducing the number of asylum-seekers reaching the UK in the first place, under ECHR Article 6. ISO The courts have paid great deference to the ECHR in many of these decisions. Particularly noteworthy was the Zenovics case, where an asylumseeker had both an asylum claim and an ECHR-based claim rejected, and was then told by the government that it had no jurisdiction to hear an appeal of his ECHR claim. The Court of Appeal determined that Parliament could "not possibly have intended" that his rights of appeal be less for his human rights claim than for his asylum claim, and applied a higher standard, effectively increasing access to the British courts for those making human rights claims under the ECHR. lSI More recently, the High Court ruled that the government had acted unlawfully when it deported an Afghani family to Germany (under the Dublin Convention), saying that the family's human rights had been breached by the government's failure to consider the deportation's effect on their mental health. Perhaps the most important case demonstrating the judicial willingness to protect asylum-seekers' rights is R. v. Secretary of State, ex parte Adan.
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The Adan case dealt with the safe third country principle, and whether an asylum-seeker could be deported to France or Germany, when the asylum law of both of these countries failed to encompass persecution by non-state actors. The House of Lords court examined the issue not by turning to UK statutes, but by lOOking to the purpose of the 1951 Refugee Convention. In Adan, Lord Steyn remarked:
It is accepted, and rightly accepted, by the Secretary of State that it is a long standing principle of English law that if it would be unlawful to return the asylum seeker directly to his country of origin where he is subject to persecution in the relevant sense, it would equally be unlawful to return him to a third country which it is known will return him to his country of origin. 154
Adan was a landmark case, and confirmed the British judiciary's willingness to take a more expansive approach to refugee protection than the Parliament. The Home Secretary responded to this decision by amending the 1999 Immigration Act to create a presumption that other EU member states are, by definition, safe. ISS Despite this legislative setback, the "question of a true interpretation" is likely to be re-litigated,'56 especially with the 2002 Act's affirmation that the presumption applies to the ten states entering the EU under enlargement.
The judiciary's interpretations do not uniformly benefit asylum-seekers. A number of recent decisions have been criticized, including the Saadi case, which considered the deprivation of liberty involved with detaining four Kurdish asylum-seekers from Iraq, who argued that their detention was a violation of Article 5 of the ECHR. Acknowledging that any detention involves a deprivation of liberty, the Court nonetheless said that the brief detention (a matter of days only) was justified by the government's policy objective of speedily processing their claims.l S7
The central point, however, is not the uniformity of outcomes, but the fact that the Courts are willing to interpret legislation in ways that protect asylum-seeker rights, and do not fear the counter-majoritarian problems of undermining the legislature when they see that legislation has violated the human rights of asylum-seekers. ls8 In this vein, the Courts concern themselves more with the purpose and goals of international law than with the politics behind particular pieces of legislation. As Guy Goodwin-Gill has written, "there is much practical common sense in many of the rulings recently handed down by UK courts .. . the object and purpose of the Convention as a whole, not any narrow, purely linguistic guide, are seen as the best aids to interpretation." The political fallout from this judicial role appears not to worry the judiciary. Lord Chief Justice, Lord Woolf, stated in a public speech that it was the duty of the judiciary to protect human rights for unpopular minorities like asylum-seekers if the government would not, specifically stating that "the temporary unpopularity of the judiciary is a price well worth paying if it ensures that this country remains a democracy committed to the rule oflaw."lS9 
A. Forces for Restriction: Sangatte and Its Aftermath
The forces for restricting asylum law in the UK are most clearly embodied by the interplay between domestic and European pressures during the stalemate at the Sangatte camp in France. Sangatte is a refugee camp near the entrance to the Eurotunnel through which trains from France to England pass. The tunnel is at the "frontline of Britain's defences against illegal immigration.,,16o In the two years that the camp was in operation, dozens of asylum-seekers each week used Sangatte as a springboard for attempts to enter the United Kingdom,161 and it was a major center of trafficking. 162
For many in the UK, Sangatte became the symbol of all that was wrong with UK asylum policy. Home Secretary David Blunkett -the man politically accountable for asylum policy -came under enonnous criticism from the media and from opposition party members who argued that Sangatte was only a "symptom, not a cause of the problem.,,163 An editorial in the conservative Sunday Telegraph opined that thanks to the "failure of British and French governments to get to grips with the crisis," Sangatte was "now having a tangible and deleterious effect on people's lives in the southern counties," and went on to blame the illegal immigration on attractive government benefits and the government's failure to evict illegal immigrants who "know that, once they are here, they will almost certainly be allowed to stay." 164
The camp also created enormous foreign-policy tension between France and the UK. France accused the UK of attracting asylum-seekers with lax policies, and the UK criticized France for operating the camp so close to the tunnel, where it was a magnet for asylum-seekers. 165 The Interior Minister for France, Nicolas Sarkozy, criticized the UK's "lax regime for asylum seekers," and pointed to the need for hannonization within Europe to avoid such problems. 166 On September 27, 2002, Blunkett and Sarkozy announced a resolution to the Sangatte situation: the camp would close,167 and France and the United Kingdom would evenly divide the responsibility for processing the asylum claims and divide the financial responsibility to encourage adults and children to return home. 168 As soon as one problem was thus resolved, the press pointed to likely new points of pressure on the UK, from Cherbourg to Calais. 169 Sangatte focused UK attention on fears of the UK being swamped by refugees and fears of abuse of the asylum system by economic migrants, and it also furthered convictions that the UK system was grossly inefficient. These fears and convictions shaped the politics fueling the passage of the 2002 Act, which emphasized the same three concerns: swamping, abuse, and inefficiency. Blunkett himself referred to the swamping concern when he appeared on the BBC to defend his Bill, saying that refugee children should not be swamping British schools. 17o Blunkett also played to fears of abuse by emphasizing many of the new efforts to deter asylum-seekers by making asylum in the UK look less attractive; he described these efforts as "stringent measures aimed at making Britain less attractive to unjustified asylumseekers." 171 Finally, Blunkett was particularly sensitive to criticisms of the inefficiency of the asylum process. 172 During his tenure, it had become clear that the 1999 reforms instituted by his predecessor, Jack Straw, were failing; despite the tough measures aimed at deterring asylum seekers, Blunkett faced headlines proclaiming that the UK was the favored destination of all asylum-seekers, and that the numbers had risen in the UK when they were declining elsewhere. 173 From this political climate, it is easy to see how the Parliament could pass an act that drastically cut back rights of appeal and placed unprecedented emphasis on expedited processes. 168. Id. (noting that adults would be offered roughly $2,000, and children $500 to encourage them to depart the camp).
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The battle for the passage of the 2002 Act was hard fought in the pages of the British media and went far beyond the three specific concerns enumerated above. In editorials, op-eds, and letters to the editor, it was clear that public reaction to asylum-seekers was increasingly negative. Although some commentators saw the influx of asylum-seekers, both skilled and unskilled, as a vital source of new labor, 174 others worried about the asylum-seekers' impact on the labor market. 175 Elected officials spoke of "gun-toting" asylumseekers, 176 and warned of the crisis brewing because the asylum-seekers "do not live in accordance with local people's social habits.,,177 Asylum-seekers themselves recounted tales of being accused of "sucking up taxpayers' money.,,178 Perhaps not coincidentally, violence against refugees was at higher level than ever before, with more than 2000 incidents reported in the two years of the Government's dispersal program. 179 Blunkett justified his reforms by saying that these concerns reflected an underlying lack of confidence in the asylum system, and that to increase support for asylum in the long-term, the Government needed to cut down on abuse to restore people's faith in the system. 180
The shape of the government's 2002 Act was also influenced more generally by the trends in asylum law across Europe. Many national asylum policies are becoming more restrictive as governments in Europe are facing domestic political pressures to limit the numbers of refugees seeking and gaining asylum in their countries. Much of the European political pressure for restriction comes from extreme right parties. The ability of these parties to manipulate popular fears about asylum into electoral success -what Matthew Gibney calls the "low politics" of asylum -has led mainstream parties, conservative and liberal, to adopt some of the same rhetoric of toughness. It is unclear whether this represents attempts to forestall extreme right victories, I 81 or from a "loss of nerve" regarding social and economic whether to go for the votes of the broad centre, or try to ride the Europe-wide surge of the populist right which carried Pim Fortuyn's followers into office in the Netherlands"); see also Andrew Grice, policies. 182 What is clear is that the shift is occurring.
Although the political pressure is often driven by extreme right politicians;83 the anti-refugee rhetoric has become increasingly mainstream;84 largely because of the dramatic increases in asylum claims being made. In the 1970s, 13,000 asylum applications were made annually across Western Europe, but in the year 2000,412,000 claims were made in a single year. 185 Facing dramatically increased numbers of arrivals, governments are seeking measures that would effectively stem this flow of would-be migrants and are trying to correct the failures of the Dublin Convention through the harmonization of policies under Amsterdam. 186 While the 2002 Act was being debated, for example, Denmark announced the imposition of the strictest asylum policies in its history, eliminating welfare benefits for asylum-seekers and strengthening the threshold that asylum-seekers would need to meet for a successful claim. 187 The Danish bill also portrayed immigrants in a "negative light, thereby aggravating public stereotyping of all immigrants, including refugees and asylum-seekers.,,188 UNHCR points to four different strategies being used across Europe to restrict the numbers of asylum claims being made. First is the promotion of non-arrival policies, implemented through carrier sanctions and visa requirements. 189 Second is the safe third-country policy, which is intended to divert asylum-seekers who do arrive in a country; essentially, this policy corrects the weaknesses of the Dublin Convention and permits the deportation of an asylum-seeker to another country where she or he would not face persecution: 90 Third is governments within the European Union applying the 1951 Refugee Convention increasingly restrictively, precluding claims based on The UK government's proposal in Seville to condition aid upon progress toward combating illegal immigration likewise indicates the willingness of the government to embrace the view of the right. 194 Fortunately for the rights of refugees, the judicial branch is moving in an altogether different direction.
B. Forces for Expansion: The Human Rights Act and Its Effects
The most dynamic force for expansion of asylum protection in the UK is the 1998 Human Rights Act ("HRA") detailed above. Despite the fact that it is only indirectly incorporated and does not incorporate Strasbourg jurisprudence, the HRA is already having a significant impact in the UK and is likely to be a powerful force for expansion of asylum protections in the UK for three reasons. First, the Strasbourg jurisprudence, although not binding, will be highly persuasive within British courtS.
195 Second, courts will generally exercise a presumption that Parliament has not intended to overrule international law, and will issue interpretations that permit a statute to be in compliance with international law.
196 Finally, the Courts' ability to make declarations of incompatibility will provide the kind of "sunshine" technique that will encourage compliance; 197 the declarations will be rallying points for human rights groups and others concerned with immigrant rights inside the Although there are European political pressures for restriction, there is also an increasingly robust human rights movement in the European Union, comprising intergovernmental and international non-governmental organizations, calling for increased protection of refugees and asylum-seekers. Groups and networks such as the European Council on Refugees and Exile and the European Network Against Racism monitor the legal and policy developments affecting migrants in the hopes of influencing national and European debates on these issues. 209 As the European Parliament assumes some role in the formulation of EU asylum policy, the importance of these groups will only increase; the European Parliament provides the greatest access and most accountability of the various EU institutions. 2I0
The judiciaries of different European countries are also making contributions toward the protection of refugees. In February 2002, the Federal Administrative Court in Germany issued a landmark opinion in a refugee case brought by someone who had fled Taliban persecution in Afghanistan. 211 The court held that an authority that can provide protection can also persecute, thus over-ruling the long-standing German interpretation that the Refugee Convention covered only persecution by state actors?12 In April 2003, the German courts held that it violated "essential civil liberties" to detain individuals pending deportation when there had been no court decision on their cases?13 France, in a series of cases in 2002, recognized valid claims of persecution where authorities "intentionally tolerated" practices like anti-Semitic attacks and female genital mutilation?14 The judiciary is not uniformly protective of refugee rights in Europe: a case in Ireland upheld the validity of fairly minimal due process for an asylum-seeker from Russia. 2ls Nonetheless, judiciaries outside the UK seem to mirror what is happening with the British judiciary -willingness to use judicial review to constrain the restrictions of the political process. As much of human rights interpretation evolves into customary international law, the increasing emphasis on refugee protection will support the increasingly activist views of the British judiciary.
Finally, despite the political pressure to erode refugee rights, the United Kingdom has substantive, formal obligations under numerous treaties and conventions above and beyond those which it has incorporated into its domestic law through the Human Rights Act. The UK is a party to the Refugee Convention,216 the International Convention on Civil and Political Rights,217 and the Convention Against Torture 218 among others. Moreover, many of the human rights obligations embodied in the ECHR have become erga omnes obligations under international law?19 As noted above, courts will seek to interpret statutes in ways that do not violate such international obligations.
C. What Balance May Be Struck?
Excepting for a moment the role of the judiciary, it appears that the alignment of domestic forces for expansion and restriction of refugee protections is substantially unbalanced in the UK. The voices for expansion are persistent, but are frequently drowned out by the voices of those who point to the variety of problems -both real and imagined -created by vastly increased numbers of asylum-seekers. Thus, if left to majoritarian processes, the tide in the UK would likely tum against refugees and asylum-seekers. What emerges from the foregoing presentation, however, is that the judiciary can restore the forces to a more even balance, with the potential to neutralize many of the excesses of the majoritarian process.
This note argues, however, that domestic pressures are not the only ones being felt by the British government in recent years. From Sangatte to Seville, the British government has been closely involved in emerging European policy, knowing that its insulation from Europe is diminishing 221 Rights groups and others fear the possibility of asylum policies converging at the lowest common denominator of protection. 222 It remains, however, an open question whether asylum law will indeed converge at the lowest common denominator. First, the commitments made at the Tampere Summit in 1999 suggest that European governments are imposing self-restraint as they consider the formulation of a common policy. At Tampere, the EU heads of state recognized "an absolute respect for the right to seek asylum.,,223 They also pledged to maintain the principle of non-refoulement, ensuring that "nobody is sent back to persecution.,,224 Second, the defeat of the British illegal immigration proposal in Seville suggests that there are forces at play other than those propelling "Fortress Europe." Third, the judiciaries of these European countries, as noted in section (B) supra are bound by the same ECHR that has empowered the British judiciary to protect the rights of asylum-seekers.
Despite fears about Fortress Europe, both UNHCR and ECRE maintain that harmonization of asylum policies in Europe could, in theory, lead toward greater protection for refugees. Ruud Lubbers, the UN High Commissioner for Refugees, responded to the Seville Summit by arguing that "Europe's national asylum systems are badly in need of harmonization .... harmonized standards could remove many of the reasons why people keep shifting from one country to another," and asserting a vision of harmonized procedures that are of sufficiently high quality that procedures facilitate both efficiency and rapid refugee integration?25 Even more striking, the European Parliament itself -an entity that as yet has had no institutional role on asylum policy, but that will become more important under Amsterdam 226 -has urged that harmonization converge toward higher standards. In January 2000 recommendations, the Parliament urged the Committee of Ministers to move toward harmonization that would improve the standard of protection for asylumseekers. 227 Thus, there is some reason to believe that the negative predictions of Fortress Europe will prove unfounded.
Perhaps the most significant factor in determining the ultimate direction of Britain's asylum policy is one that is little discussed in the laws and the public debates, namely the underlying causes of the vastly increased numbers of asylum applications. There are two possible responses that would address this problem from different directions. The first is to acknowledge that at least some portion of asylum-applicants seek asylum because they are unable to come to the UK under any other legal status, and yet would like the economic opportunities available to immigrants in the UK. 228 Recent moves to create a kind of "green card" equivalent for highly-skilled migrant workers is a start, but should be much expanded. Such a policy would take the fuel out of the public perception that asylum-seekers are ill-deserving of government protection, which would greatly deflate restrictionist pressures. The second response would be to redouble efforts to improve governance and human rights conditions in the countries from which refugees are fleeing. As Ruud Lubbers pointed out following the failed British proposal in Seville, removing aid from countries with illegal immigration problems is exactly the wrong tactic; the UK should be improving the conditions in those countries so that fewer people will be forced to leave?29 Although enormously difficult, this approach has the advantage of honestly living up to the spirit of the Refugee Convention, while other measures to prevent arrival of asylum-seekers, such as carrier sanctions, provide only technical compliance. If the Blair government explored either of these approaches, the terms of the debate discussed above would change dramatically, and the forces for expanded protections for asylum-seekers would be greatly strengthened.
CONCLUSION
Asylum policy in the United Kingdom is poised at a significant crossroads between political forces seeking restriction and human rights forces seeking expanded protection. The sources of these diverging forces are complex; they derive from differences within the governing party, across the spectrum of parties, in the judiciary, in the media, among domestic and international asylum advocacy groups, with governments of other European countries, and across the general public in both the United Kingdom and Europe. Any prediction as to how these forces will balance out would be facile, but it is at 
